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a Boards & Commissions

Agenda

Notice is hereby given that the Board of Ethics of the City of Chula Vista has called and will
convene a Special Meeting of the Board of Ethics on Thursday, March 19, 2015, at 5:15 p.m. in
Council Chambers, located at 276 Fourth Avenue, Building A, Chula Vista, California to
consider the item(s) on this agenda.

SPECIAL MEETING OF THE BOARD OF ETHICS
OF THE CITY OF CHULA VISTA

March 19, 2015 Council Chambers- Building A
5:15 p.m. 276 Fourth Avenue

Chula Vista, CA
CALL TO ORDER

ROLLL  CALL: Commissioners: Toothman ;. Jemison ;. Esquer .
Livingston ; Robles ; and Chair Schilling .

CITY STAFF: James Lough, Esq., Outside Counsel

PUBLIC COMMENTS
Persons speaking during Public Comments may address the Board/Commission on any
subject matter within the Board/Commission’s jurisdiction that is not listed as an item on the
agenda. State law generally prohibits the Board/Commission from discussing or taking
action on any issue not included on the agenda, but, if appropriate, the Board/Commission
may schedule the topic for future discussion or refer the matter to staff. Comments are
limited to three minutes.

ACTION ITEMS

The Item(s) listed in this section of the agenda will be considered individually by the
Board/Commission and are expected to elicit discussion and deliberation. If you wish to
speak on any item, please fill out a “Request to Speak” form and submit it to the Secrelary
prior to the meeting. Comments are limited to five minutes.

1. Discussion and Action Regarding Selection of Outside Counsel to Advise Board of
Ethics in BOE complaints 2-18-15A and 2-20-15A, Including Using List of Attorneys
That Had Been Selected by BOE to Serve as the Enforcement Authority under Chula
Vista Municipal Code section 2.52 (Campaign Contribution Ordinance) to Select
Attorney to Serve as Outside Counsel*

* This item was approved at the March 11, 2015 Board of Ethics Meeting. The approved
item improperly listed one case number as 2-20-15B. Approval of this item will correct
the typographical error to properly list the case as number 2-20-15A4.



2. Discussion and Action regarding the “Prima Facie Review,” pursuant to Chula Vista
Municipal Code section 2.28.110, of Ethics case numbers 2-18-15A and 2-20-15A

OTHER BUSINESS
3. STAFF COMMENTS
4. CHAIR’S COMMENTS
5. COMMISSIONERS’/BOARD MEMBERS’ COMMENTS

ADJOURNMENT to a date to be determined or the regular meeting on April 15, 2015, in the
Council Conference Room C101, Building A at 276 Fourth Avenue, Chula
Vista, California.

Materials provided to the Board of Ethics related to any open-session item on this agenda are
available for public review in the Office of the City Attorney at 276 Fourth Avenue, Chula Vista,
Building A, Chula Vista during normal business hours.

In compliance with the
AMERICANS WITH DISABILITIES ACT
The City of Chula Vista requests individuals who require special accommodations to access,
attend, and/or participate in a City meeting, activity, or service, contact the Human Resources
Department at (619) 691-5041 (California Relay Service is available for the hearing impaired by
dialing 711) at least forty-eight hours in advance of the meeting.
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I formally,that the appointment of Mr . Miesen to the City Council be reviewed by the
State Attorney General { or outside counsel if appropriate ). The State AG traditionally
rules and opines on issues that appear to suggest conflicts of interest as described in
California Code 1090. Tt strongly appears that Miesen has 1090 issues that would be
better resolved by the State AG. As noted in La Prensa in a recent editorial:

“The Gity Attorney, Glen Googins, took a very narrow view, looking at enly the financial
disclosurs form, and stated that because the city contract with Republic Services, where
Mizsen serves as Division Manager, would not come up in the nexd two years, that he was
good o go.”

The City Attorney was remiss in not looking deeper into the entire relationship that
Miesen has been in with the City including but not limited to Miesen’s ownership status
in Republic Waste, He is a Division Manager of Republie Services, the sole provider of
trash pick-up, vecyeling, and management of a landfill on public lands. Republic Services is
considered a PUBLIC/PRIVATE, partnership. That means they ave a private contractor
that has been outsourced to provide a cify service. This would be similar to Sweetwater
Authoerity, a public agency that serves the needs of the city. A water district and an elected
office was cited in an example of incompatible offices which “presented a significant
potential for a clash of duties and loyalties...”

As pointed out significantly by La Prensa: “Because Miesen is simultanecusly serving as the
head of a public privaic partnership and as an appointed city council person whose job it is to
oversee the ouisourcing coniract, the Miesen appointment would fall under the Commen Law
doctrine prohibiting “self-dealing”, the statutes relating to incompatible offices (offices referring
to public offices as well as positions of authority in other organizations), and California Law,
section 1090, According to the Attorney General, “Section 1090 esseatially prohibits a public
official from being financially interested in a contract in both the official’s public and private
capacities.” Miesen not only owns shares of Republic Waste, but he also collects a substantial
salary ag Division Manager.

Further Googins may have neglected to refer to the following: Chapter XIV. CODE OF ETHICS
Government Code Section 8920 et seq., which in pait states: E. Potential Conflict in Duties or
Functions — The incompatible offices prohibition does not require proof of an actual clash
between the two offices in the context of a particular decision. Tt is enough that there is potential
for a significant clash between the two offices at some point in the future.

And then there is the problem of significant political contributions that My, Miesen and
Republic/Allied Waste have made to elected officials most notably the City Attorney, Mayor and
Councilmembers. If form 460°s show that political contributions have been made fiom Miesen
and his company to curtent sitting city officials, it would seem that these 460 filings should have
been revealed prior to the nomination consideration of Miesen. It would seem that ethics
considerations should have immediately come into play with recusals from each official that
received political contributions from Miesen and all officials from Republic/Allied. Therefore,
Mr. Miesen may have never been nominated if such responsible actions had taken place prior to
his consideration. The appearance of Miesen gaining appointiment because he politically
contributed to the “right people” certainly sends the wrong message about Chula Vista and
destroys the credibility of the entire appointment process and suggests the office of City
Councilmember is “for sale”.
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13. No Clty official shall negotiate for employment with any person, firm, or organization
at the same time that aforementioned person, firm, or organization has a matter pending
before City Council, board or commission, or a City depariment and upon which ihe
City official must act or make a recommendation. (Ord. 3264 § 1, 2013 )
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Chula Vista Municipal Code

2.01.030

Chapter 2.01

CODE OF ETHICS
Sections:
2.01.010  Establishment of the code of ethics.
2.01.020  Application of the code of ethics.
2.01.030 Code of ethics.
2,01.040  Severability.
2.01.010 Establishment of the code of ethies.

Public office is a public trust and City officials
shall exercise their public duties in a manner that
preserves that trust. The public’s frust can best be
preserved if City officials adhere to a high standard
of ethics that transcends the standards prescribed
by law. High ethical standards require that all City
officials understand and avoid unethical behavior.
Unethical behavior can develop in a variety of sit-
uations, but it occurs when the public interest is not
the sole and paramount interest in all actions con-
ducted by all City officials. The purpose of this
chapter is to encourage the highest standards of
behavior by City officials, increase public confi-
dence in City officials, to identify and take appro-
priate action with respect to unethical behavior,
and to assist City officials with decision-making in
areas of ethical concern. Accordingly, the code of
ethics is hereby established. (Ord. 3264 § 1, 2013).

2.01.020  Application of the code of ethics.

The code of ethics shall apply only to City offi-
cials, “City officials” shall mean members of the
Chula Vista City Council, including the Mayor, the
City Manager, the City Attorney, the City Clerk,
board members and commissioners, Assistant City
Managers, City department heads, as well as ex-
City officials who were subject to this chapter. The
Board of Ethics shall investigate violations of the
code of ethics as set forth in Chapter 2.28 CVMC.
(Ord. 3264 § 1, 2013).

2.01.030  Code of ethics.

The code of ethics is divided into two areas:
guiding principles, as set forth in subsections (A)
and (B) of this section, and specific prohibitions, as
set forth in subsection (C) of this section, The guid-
ing principles are intended to provide a set of prin-
ciples from which City officials can draw upon to
assist them in conducting the public’s business. As
such, the guiding principles are directory in nature
and not subject to the complaint procedures set
forth in CVMC 2.28.090 through 2.28.150. The
specific prohibitions are actions that City officials

shall not engage in, and, as such, are subject to the
complaint procedures set forth in CYMC 2.28.090
through 2.28.150.

A. Guiding Principles. The public judges its
government by the way City officials conduct
themselves in the posts to which they are elected or
appointed. All City officials should conduct thems-
selves in a manner that will tend to preserve public
confidence in, and respect for, the government they
represent. The purpose of these guiding principles
is to encourage the highest standards of behavior
by City officials, transcending the standards
required by law; increase public confidence in the
City officials that serve the public; and assist City
officials with decision-making in areas of ethical
concern. City officials, in the performance of their
duties, should stiive to adhere to the following
guiding principles:

1. City officials are agents of public purpose
and hold office for the benefit of the public. As
such, City officials have a duty to act in the best
interests of the public. City officials must strive to
protect the public’s resources through dilipent and
Jjudicious management.

2. City officials should not engage in, per-
mit, or condone fraud, but should be proactive to
identify fraud and seek to correct the causes that
lead fo the frand. Fraud in public service includes,
but is not limited to, making false or misleading
representations about a material fact or' engaging in
deceitful conduct.

3. City officials should not engage in, per-
mit, or condone waste, but should be proactive to
identify waste and seek to correct the causes that
lead to the waste. Waste in public service involves
the extravagant, careless, or needless expenditure
of City funds, or the consumption of City property,
that results from deficient practices, systems, con-
trols, or decisions.

4. City officials should not engage in, per-
mit, or condone abuse, but should be proactive to
identify abuse and seek to correct the causes that
tead to the abuse. Abuse involves the improper use
of City resources, including abuse of position,
authority, or resources such as tolls, vehicles, or
other City property.

5. City officials must be foyal to the public
they serve and should put the public’s interests
above their personal interests.

6. City officials must protect and enhance
the image and reputation of the City.

7. City officials must treat all citizens con-
ducting business with the City with due couttesy,

(Revised 8/13)




2.01.030

efficiency, and impartiality, and no one citizen
shall receive special advantage.

8. City officials must always be mindiul of
the public trust and confidence in the exercise of
their assigned duties and shall refuse to condone
breaches of public trust or improper attempis to
influence the decision-making process.

9. City officials must always be mindful of

conflict of interest laws and abide by them.

10. City officials must be aware of all their
financial interests, thereby ensuring that such
financial interests do not influence their conduct or
actions.

11. City officials should avoid an appearance
of a conflict of interest when possible. Recusal or
abstention is appropriate when a good faith deter-
mination has been made by the City official that
such action is required. However, elected officials
subject to this chapter are reminded that they are
elected to conduct the public’s business and should
not abstain or recuse themselves without cause.

12. City officials are expected to abide by all-

local, state, and federal laws.

13. The City values the ability of the boards
and commissions to provide honest, forthright,
learned, and independent advice to the Cily,
thereby fostering greater public input into the con-
duct of City government. Accordingly, while City
- officials may attend City board and commission
meeting, City officials should be mindful that their
actions, whether intentional or not, may unduly
impair or influence the boards’ and commissions’
ability to provide honest, forthright, learned, and
independent advice to the City and, therefore, City
officials should avoid such actions.

B. Additional Guiding Principles for Board of
Ethics Members. In addition to the guiding princi-
ples set forth in subsection (A) of this section,
Board of Ethics members should adhers to the fol-
lowing:

1. A Board of Ethics member that is a candi-
date for elected office should not engage in politi-
cal or campaign activity that is inconsistent with
the independence, integrity, or impartiality of the
Board of Ethics, including, but not limited to, com-
menting on complaints that have been before or
may appear before the Board of Ethics or endors-
ing another candidate for any elected office using
their title as curent or former Board of Ethics
member. A reference by a Board of Ethics mem-
ber, in their own campaign materials, that they are
or have been a member of the Board of Bthics alone
does not violate this guiding principle.

2. A Board of Ethics member should conduct
their oytside activities so as to minimize the risk of
conflicts with their duties as a Board of Ethics
member.

3. A Board of Ethics member should per-
form their duties impartially. To accomplish the
aforementioned guiding principle, a Board of Eth-
ics member should refrain from participating in a
matter before the Board of Ethics when they have
a personal interest in the matter or, ouiside of a
Boatd of Ethics meeting, have advocated, sup-
ported, or taken a position on that matter,

C. Specific Prohibitions. It is prohibited and
shall be deemed unethical for a City official to
engage in one or more of the following actions:

L. Accept gifts, favors, or promises of future
benefits, which might compromise or tend to
impair independence of judgment or action.

2. Use their official title or position for per-
sonal gain, Personal gain includes, but is not lim-
ited to, situations wherein a City official solicits or
accepts items of value in consideration of their
official title or position, This section does not
include obtaining benefits that are otherwise autho-
rized by law,

3. Divulge confidential information for per-
sonal gain or for the gain of associates in a manner
contrary to the public interest or in violation of any
law.

4. Use or permit the use of City resources
including but not [imited to funds, seals or logos,
City time, personnel, supplies, equipment, identifi-
cation cards/badges or facilities for unapproved
non-City activities, except when available to the
general public, provided for by administrative reg-
ulations or policies, or approved by City Council.

5. Forcurrent City officials, appear on behalf
of the private interests of third parties before the
Council or any board, commission or proceeding
of the City; nor shall members of boards, commis-
sions, and other advisory boards appear before
their own bodies or before the Council on behalf of
the private interests of third parties on matters
related to the areas of service of their bodies,
except for limited exceptions, as provided for in
Fair Political Practices Commission Regulations,
Including Section 18702.4.

6. No ex-City official (not including former
elected City officials) for a period of one year after
leaving office or employment shall, for compensa~
tion, act as an agent or atforney for, or otherwise
represent, any other person by making aral or writ-
ten communication before any City administrative
office or agency or officer or employee thereof, if

(Revised 8/13)
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the appearance of communication is made for the
purpose of influencing any action or proceeding
involving the issuance, amendment, awarding, or
revocation of a permit, license, grant, or contract
for the sale or purchase of goods or property.

7. No former member of the City Council,
including the Mayor, shall be eligible to appear as
a compensated representative at any time before
the Council, or any commission, board, or City
staff in connection with any case or other maiter
with which he/she personally participated while an
official or employee of the City for 12 months fol-
lowing the date of separation from elected or
appointed office, except by permission of the City
Council finding on four-fifths vote that special
identified and articulated circumstances exist, cast
at a regular public meeting taken after the involved
member of the City Council has left office. Such
special identified and articulated circumstances
include, but are not limited to, determinations that
it is in the best interest of the City to permit such
representation, that the former Councilmember,
including the Mayor, is uniquely qualified to
appear on the matter, or it is impractical to require
another representative to appeat on the matter.

8. Endorse or recommend for compensation
any commercial product or service in the name of
the City or in the employee’s official capacity
within the City without prior approval by a City
Council policy.

9. Violate Government Code Section §7100
related fo financial interests and governmental
decisions made by them. If a complaint is filed
with the Board of Ethics alleging a violation of this
subsection, the Board of Ethics recognizes that the
Fair Political Practices Comumission (“FPPC”) is
the primary enforcement authority of the Political
Reform Act and that their decisions should be
given great weight. As such, if a complaint is filed
concurrently, then the Board of Ethics may defer
action on such allegation, as set forth in this chap-
ter. If a complaint is not filed concurrently, the
Board of Ethics may submit a complaint to the
FPPC and defer action until such complaint is
addressed by the FPPC. A ruling on the merits by
the FPPC may be accepted as a finding of the
Board.

10. Ne City official shall coerce any of their
subordinates or any other City employee to partic-
ipate in an election campaign, contribute to a can-
didate or political committee, engage in any other
political activity relating to a particular party, can-
didate, or issue, or to refrain from engaging in any
lawful political activity. A general statement

encouraging another person to vofe does not vio-
late this prohibition.

11. No City official shall display campaign
materials in any City-owned vehicle under their
confrol and operated by that City official. Cam-
paign materials include, but are not limited to,
bumgper stickers, signs, or other similar items.

12. No City official shall aid and abet
another City official to violate the specific prohibi-
tions enumerated in this subsection, nor shall they
aid and abet any person to engage in conduct that
would constitute a violation of the specific prohibi-
tions enumerated in this subsection on their behalf,

13. No City official shall negotiate for
employment with any person, firm, or organization
at the same time that aforementioned person, firm,
or organization has a matter pending before City
Council, board or commission, or a City depart-
ment and upon which the City official must act or
make a recommendation. (Ord. 3264 § 1, 2013 ).

2.01.040  Severability.

If any provision of this chapter, or the applica-
tion of any such provision to any person or circum-
stance, shall be held invalid, the remainder of this
chapter fo the extent it can be given effect, or the
application of those provisions to persons or cir-
cumstances other than those as to which it is held
invalid, shall not be affected thereby, and to this
end the provisions of this chapter are severable.
(Ord. 3264 § 1, 2013).

{Revised 8/13)
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Chapter 2.28
BOARD OF ETHICS*

Sections:

2.28.010  Establishment of the Board of Ethics.

2.28.020  Purpose.

2.28.030  Function and duties of the Board of
Ethics.

2.28.040  Powers of the Board of Ethics.

2.28.050  Membership,

2.28.060 Meetings and staffing,

2.28.070  Ovder of business.

2.28.080  Advisory opinions.

2.28.085  Board referral for investigation.

2.28.090  Complaints — Form, referral to other
enforcement agency and requests for
confidentiality,

2.28.100  Complaint procedures — Receipt of
complaint,

2.28.110  Complaint procedures — Prima facie

- review,

2.28.120  Complaint procedures — Probable
cauge hearing,

2.28.130  Complaint procedures — Hearing on
the merits.

2.28.140  Complaind procedures—Decision after
hearing on the merits.

2.28.150  Conflicts.

2.28.160  Disclosure of Board records,

2.28.170  Severability.

* Prior legislation: Prior code §§ 1.48 — 1.51; Ouds.
1040, 2297, 2453, 2629, 2630 and 2778.

For provisions of Charter law concerning appointive
boards and commissions, see City Charter §§ 600 —
606.

Code reviser’s note: Section 4 of Ordinance 3264 pro-
vides: “Violations of Chapter 2.28 that oceurred prior
to the effective date of this Ordinance, shal be subject
to the provisions of Chapter 2.28 and/or Board of Etli-
ics policies or procedures in effect before the effective
date of this Ordinance.”

Establishment of the Board of
Ethics.

The Board of Bthics is hereby created. The pro-
visions of Article VI of the Chula Vista City Char-
ter, Chapters 2.0} and 2.25 CVMC, and this
chapter shall govern the Board of Ethics. (Ord.
3264 § 1, 2013).

2.28.010

2.28.020  Purpose.

1t is the purpose of the Board of Ethics to advise
and make recommendations to the City Council of
the City of Chula Vista on all matters relating to
potential unethical conduct and to make such nec-
essary and appropriate recommendations to the
City Council for the implementation of the code of
ethics, as set forth in Chapter 2.01 CVMC, and
amendments thereto, which may beconie necessary
from time to time. The Board of Ethics will setrve
as a hearing body for violations of the code of eth-
ics, as set forth in Chapter 2.01 CVMC, and shall
render impartial and objective opinions and ensure
that those covered by the code of ethics are appro- -
priately informed.

Members of the Board of Ethics should be aware
that they are in a unique position of trust given their
role under this chapter and as such must strive to
avoid any appearance of bias or partiality, Accord-
ingly, they should be aware that their conduct and
actions will be sciutinized by the public at all
times, but particularty during the election cycle.
(Ord. 3264 § 1, 2013).

Function and dufies of the Board of
Ethics.

1t shall be the function of the Board of Ethics to
implement the code of ethics as set forth in this
chapter, The duties of the Board of Ethics shall be:

A. To receive or initiate complaints of viola-
tions of the code of ethics.

B. To hear and investigate complaints and
transinit the findings and recommendations to the
City Council.

C. To render advisory opinions or interpreta-
tions with respect to the application of the code of
ethics and this chapter, either on request or on its
own initiative,

D. To propose revisions of this chapter or other
City policies to assure its contimuing pertinence
and effectiveness, (Ord. 3264 § 1, 2013).

2.28.630

2.28.040 Powers of the Board of Ethics,

In order to carry out its duties, the Board of Eth-
ics is authorized to receive complaints, conduct
investigations upon complaints o1 information
received, make referrals to other governmental
agencies regarding unethical conduct, hold hear-
ings, swear witnesses, render advisory opinions
and adopt rules of procedure for the canduct of its
business. (Ord. 3264 § 1,2013).

2-37
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2.28.050 Membership.

A. The Board of FEthics shall be composed of
seven members, to be appointed in accordance
with Article VI of the City Charter, Chapter 2.25
CVMC, and this chapter. Irregularities in the inter-
view process set forth in CVMC 2.25.050(D) may
be brought to the attention of the City Council.

B. No person shall be appointed as a member of
the Board of Ethics, or shall be entitled to retaif
their membership, if he or she, withia the past 10
years prior to the date of appointment, has been
convicted of any felony or a erime involving moral
turpitude, has been found to have commitied a
¢riminal violation of the Fair Political Practices
Act, or has a conflict of interest as defined in this
chapter.

C. A “conflict of interest” for purposes of this
section shall mean the following:

1. The applicant or any of applicant’s refa-
tives is or has been an employee of or sought
employment from any City official subject to this
chaptet;

2. The applicant or any of applicant’s refa-
tives is or has been supervised in an employment
setting by any City official subject to this chapter;

3. The applicani has served in any capacity
(including staff member, advisor, or volunteer)
involving the election, selection, or appointment of
any City official subject to this chapter to any pub-
lic office {elected or appointed);

4, The applicant has served in any capacity
(including staff member, advisor, or volunteer)
opposing the election, selection, or appointment of
any City official subject to this chapter to any pub-
lic affice (elected or appointed); or

5. The applicant is related to any Ciiy official
subject to this chapter.

D. This section is not retroactive. (Ord. 3264
§ 1,2013).

2.28.060 Meetings and staffing.

The Board of Ethics will hold meetings as set
forth in CVMC 2.25.200(A){2). The City Attorney
or his or her appointed representative shall act as
secretary to the board. The secretary shall cause
notice of the meetings of the board fo be kept and
distributed. The secretary shall also give appropri-
ate and required written notice of all meetings to all
members and persons having business before the
board. (Ord. 3264 § 1,2013).

2.28.070  Order of business.
A. The following shall be the order of business
for all meetings:

1. Roll call of members.

2. Reading of minutes of previous meeting.

3. Amendment or approval of minutes of
previous meeting.

4, Consideration of matters confinued from
previous meeting. ,

5. Consideration of new complaints or
requests.

6. Consideration of proposed or existing

_state legislation in the field of ethics and amend-

ments to the coede of ethics of the City of Chula
Vista.

7. Other business.

8. Oral communication.

The aforementioned order of business may be
modified by an affirmative vote of the Board of
Ethics.

B. Iiems of business shall be placed on the
agenda as set forth in CVMC 2.25.210(A). (Ord.
3264 § 1, 2013).

2.28.080  Advisory opinions.

When a City official has doubt as to the applica-
bility of a provision of this chapter to a particulat
situation, he or she may make a written inquiry to
the Board of Ethics for an advisory opinion. The
purpose of the advisory opinion is to assist the City
official in the task of judging themselves, so as to
enable them to properly carry out their respensibil-
ities as trustees in the public interest, and to con-
form their conduct to the code of ethics. The City
official shall have the opportunity to present their
interpretation of the facts at issue and of the appli-
cable provisions of this chapter before such advi-
sory opinion is rendered. The Board of Ethics may
also, on its own initiative, issue advisory apinions
regarding the interpretation or implementation of
any provision of this chapter. (Ord. 3264 §1,
2013).

2.28.085 Board referral for investigation.

A. If an individual BOE member personally
observes a violation of the code of ethics, he or she
may inform the BOE and request that the maiter be
referred to a panel attorney (“Panel Attorney”) that
is serving as the enforcement authority under
Chapter 2.52 CVMC for investigation,

B. If a panel to serve as the enforcement author-
ity has not been established, the Board of Ethics
shall establish, in a manner similar to the process
used to create the panel for the enforcement author-
ity, a panel of attorneys to serve pursuant to this
section. :
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C. The Board of Ethics may refer the matter to
a Panel Attorney if the BOE member presenting
the request makes a prima facie showing as set
forth in CVMC 2.28.110. This provision may not
be used in the place of or to circumvent the other
provisions in this chapter for the submission of
complaints. Once a BOE member submits a
request under this section and the matter is submit-
ted to a Panel Attorney, they shall recuse them-
selves from voting on the complaint.

D. The BOE referral shall go to a Panel Attor-
ney for investigation and determination if probable
cause exists on the complaint. The Panel Attorney
may dismiss the complaint if he determines that
probable cause does not exist or if he concludes he
caniiot prove that probable cause exists. If he dis-
misses the case for lack of probable cause, he shall
inform the Board of Ethics and provide a basis for
the dismissal. If the panel attorney determines that
probable cause exists, he shall present his case as
set forth in CVMC 2.28.120 for determination by
the Board of Ethics if probable cause exists. If the
Board of Ethics determines that probable cause
exists, another Panel Attorney will continue the
investigation for submission fo the BOE for a full
hearing. Panel Attorneys assigned under this sub-
section will be assigned in the same manner they
are assigned to investigate complaints for viola-
tions of Chapter 2.52 CVMC. The Panel Attorney
shall present the matter for full hearing as set forth
in CVMC 2.28.130. (Ord. 3264 § 1, 2013).

2.28.09¢  Complaints — Form, referral to
other enforcement agency and
vequests for confidentiality.

A. All complaints regarding violations of this
chapter shall be in writing, identify a person sub-
ject to the code of ethics, contain a full allegation
of facts that would constitute a violation of the spe-
cific prohibitions enumerated in this chapter, and
be sworn under penalty of perjury. All alleged vio-
fations nust be submitted within 90 days of cecur-
rence or when it should have been discovered with
the exercise of reasonable diligence. Jystification
for any delay in filing complaints is the responsi-
bility of the complainani. For complaints cencern-
ing unethical patterns of behavior, such complaints
must be received by the Board of Ethics within 90
days of the most recent event comprising the pat-
tern of behavior complained of, or within 90 days
of when the last event should have been discovered
with the exercise of reasonable diligence. The
Board of Ethics will, in its discretion, limit the pat-
tern of behavior to those evenis the Board of Ethics

feels are proximately related in time to be a part of
the same pattern of behavior.

B. The Board may refer the matter to a local,
state, or federal enforcement agency that may have
jurisdiction over the matter at any stage of the pro-
ceedings and may hold in abeyance Board action
pending results of the referral. The Board of Ethics
may, but is not required to, resume Board action on
the matter if' it has been provided notice of inaction
by the agency to whom the complaint was referred,
the expiration of any applicable statute of limita-
tions, or inaction for more than one year by the
agency to whom the complaint was referred. Local,
state and federal enforcement agencies include, bt
are not limited to, the United States Attorney’s
Office, the California Attorney General’s Office,
the San Diego County District Attorney’s Office,
the San Diego Counly Grand Jury, and the Fair
Political Practices Comunission (FPPC). If the
Board learns of misconduct during any stage of the
proceedings, but the misconduct is not within the
specific prohibitions set forth in this chapter, the
Board of Ethics may make a referral to the appro-
priate local, state, or federal enforcement agency
that may have jurisdiction over the alleged miscon-
duct.

C. The name of the complainant shall be dis-
closed unless the complainant has requested that
their name be kept confidential and there is good
cause to withhold such name. Requests for confi-
dentiality shall be addressed as follows:

I. To request that their name be kept confi-
dential, the complainant must provide, with their
complainf, a detailed factual statement, sworn
under penalty of perjury, that they would suffer
harm or retaliation if their name were to be dis-
closed. Facts that may be considered to determine
if good cause exists may include, but are not lim-
ited to:

@, The existence of an employer/
employee or supervisor/subordinate relationship
between respondent and complainant or the exis-
tence of such a relationship between complainant’s
spouse or immediate relative(s) and respondent or
respondent’s spouse or immediate relative;

b. Facts that show that complainant would
be shunned, ostracized, or rebuked by any organi-
zation or group to which they belong if their name
were to be made public;

¢. Bvidence of prior acts of retaliation or
harm by respondent against complainant or any
other person;
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d. The existence of criminal convictions
for arimes of violence by or the existence of any
restraining orders against respondent.

Conclusionary or speculative statements of
harm or retaliation are insufficient to establish
good cause,

2. Upon a request for confidentiality, the
Chair and two Board members, chosen hy the
Chair on a rotating basis, shall form an ad hoe sub-
committee within two business days of being
informed by the City Attorney’s Office of a request
for confidentiality and, after consideration of the
request, determine if good cause exists to withhold
disclosure of the name. The Chair shall inform the
complainant of its decision within five business
days.

3. If the decision is to deny the request for
confidentiality, complainant shall have five busi-
ness days to withdraw their complaint. If com-
plainant requests that the complaint be withdrawn,
the entire complaint shafl be retuned to com-
plainant and their complaint shall not be disclosed.
The complaint and complainant’s name shall be
not disclosed during this evaluation process.

4. Upon a finding of good cause by the ad
hoe subcommittee formed under this section, the
name of the complainant shall be kept confidential
unless and until a finding of probable cause is
made. The complaint shall also be redacted accord-
ingly. {(Ord. 3264 § 1, 2013).

228100 Complaint procedures — Receipt of
complaint.

A. The following procedures will be followed
upon receipt of a complaint:

1. The complaint will be assigned a case
number.

2. The complainant (“complainant™) will be
sent a letter that provides notice that the complaint
was received, the date of the next hearing in which
the complaint will be addressed, and which gener-
ally explains the procedures that will be followed.

3. The subject of the complaint (hereinafter
“respondent”™) will be sent a letter that provides
notice that a complaint has been received naming
them as the subject, the date of the next hearing in
which the complaint will be addressed, and which
generally explains the procedures that will be fol-
lowed. The respondent will also be sent a copy of
the complaint with the letter. The complaint may
be redacted as provided for in CVMC 2.28.090(C)
(related to confidentiality requesis).

4, The Chair of the Board of Ethics shall be
notified that a complaint has been received. Not-

withstanding any other time frames, the Chair may
set a special meeting on the complaint.

5. A preliminary review (hereinafter “prima
facie review™) of the complaint will be set within
30 days of receipt of the complaint. If the com-
plaint is received within 90 days of a municipal
election in which a City official is a candidate, the
prima facie review of the complaint will be set
within 15 days of the receipt of the complaint. The
Chair and members shall be sent copies of the com-
plaint for their review prior to the hearing. The
Chair and members receiving copies of the com-
plaint shall not discuss the complaint nor disclose
the complaint to any person outside of the hearing.
{Ord. 3264 § 1, 2013).

2.28110  Complaint procedures—Prima facie
review,

The Board of Ethics will conduct a prima facie
review (“prima facie review™) of the complaint.
The purpose of prima facie review is to determine
if the complainant has made a prima facie showing
that the complaint complies with the requirements

~ in CVMC 2.28.090(A) (Complaints — Form, refer-

ral to other enforcement agency, and request for
confidentiality), thereby establishing jurisdiction.
A prima facie review may result in the following:

A. No Prima Facie Showing Made — Dismissal,
After completing the prima facie review, the Board
may dismiss the complaint for any of the following
reasons:

{. The complaint is not in writing or is not
made under penalty of perjury;

2. The respondent is not a City official
within the meaning of this chapter;

3. The complaint does not contain a full alle-
gation of facts that would constitute a violation of
the specific prohibitions enumerated in this chap-
ter;

4. The complaint restates other complaints
containing essentially similar or identical allega-

" tions that have already been disposed of, and the

evidence presented does not watrant reopening of
the previous case;

5. The allegations contained in the complaint
are already under investigation by the Board of
Ethics;

6. The complaint consists of speculation,
opinton, frivolous contentions, or absurd aceusa-
tions; or

7. The Board of Ethics determines other
good cause requires dismissal. If the dismissal is
for this reason, the good cause must be set forth in
the minutes of the preliminary review,

(Revised 8/13)
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H the complaint is dismissed, the Board shall
issue a letter to the complainant and respondent as
soon as possible, indicating the reason for the dis-
missal of the complaint. Such letter is not a conclu-
sive finding and is not intended to be evidence in
any enforcement action initiated by another
agency.

B. Prima Facie Showing Made — Further
Action. If the Board determines that a prima facie
showing has been made, then the Board shall deter-
mine the appropriate course of action, including
the following;

1. The Board may request additional infor-
mation from complainant or the respondent. The
Board shall endeavor to complete this action within
45 days from the prima facie finding. If the infor-
mation is not received within the 45 days, such fact
shall be reported to the Board. After this stage is
complete, the matter should be set for a probable
cause hearing within 30 days.

2. The Board may create an ad hoc subcom-
mittee comprised of one to three board members to
conduct further investigation. The ad hoc subcom-
mittee shall endeavor to complete its investigation
within 90 days of the prima facie finding, If the
investigation is not completed within the 90 days,
such fact shall be reported to the Board. After this
stage is complete the matter should be set for a
probable cause hearing within 30 days.

3. The Board may hire an individual firom a,

list of prequalified investigators to conduct an
investigation. This provision is subject to available
funding. The investigator shall endeavor to com-
plete the investigation within 90 days of the prima
facie finding. If the investigation is not completed
within the 90 days, such fact shall be reported to
the Board. After this stage is complete the maiter
should be set for a probable cause hearing within
30 days.

policy for the selection of prequalified investiga-
tors. Tn determining qualifications, the Board of
Ethics shall consider, but is not limited to, the fol-
lowing:

a. Professional licensing;

b. Experience in conducting investiga-
tions;

¢. Area or arcas of expertise required for
the investigation;

d. Available support staff;

e. Reasonable costs;

f. The existence of conflicts of interest;

g. Proven ability to timely complete tasks.

The Board of Ethics shall establish a written

4. The Board may set the matter for a proba-

" ble cause hearing, The Board shall endeavor to set

the probable cause hearing within 45 days of the
prima facie finding. (Ord. 3264 § 1, 2013).
2.28.120  Complaint proceduxes — Probable
cause hearing,

The purpose of the probable cause hearing is to
determine if there are facls and circumstances, of a
reasonably trustworthy nature, sufficient to justify
a person of reasonable caution or. prudence in the

-belief that a violation of the specific prohibitions

has occurred (“probable cause™). To find probable
cause, there must be an affirmative vote of the
majority of the entire voting membership. The fol-
lowing procedures shall be followed in the conduct
of a probable cause hearing:

A. Both parties shall be provided notice that the
probable cause hearing has been set,

B. The complainant and respondent shalfl be
informed that they may lodge with the Board 10
days before the heasing additional evidence and a
statement on their behalf for the Board’s consider-
ation. Tf such evidence is not provided to the Board
within the time frame indicated, the Board may,
but is not required to, exclude such evidence. As
soon after receipt of such evidence by the Board,
the Board should endeavor to provide the opposing
party a copy thereof.

C. Atthe hearing, the Board shall review, but is
not limifed to, the following: the complaint, includ-
ing any supporiing documents, that was filed;
information acquired during any Board-ordered
investigation or request for information; and any
other documents or evidence provided to the Board
before the probable cause hearing.

D. The Board, in its discretion, may permit
additional documents or evidence to be admitied
into the probable canse hearing. The Board, in ifs
discretion, may also permit witnesses to testify.
Witnesses may be subject to cross-examination, as
permitted by the Board.

E. Both parties may comment on the issue of
prabable cause, as permitted by the Brown Act.

F. If the Board determines that probable cause
does not exist, the Board shall dismiss the com-
plaint.

G. If the Board determines that probable cause
exists, the Board should set a hearing on the merits
within 45 days thereafter, (Ord. 3264 § 1, 2013).

2-40.1
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2.28.130  Complaint procedures —Hearing on
the merits,

If probable cause is determined to exist by the
Board, then the Board shall conduct a hearing on
the merits (“hearipg on the merits”) as set forth
herein:

A. Prior to the hearing on the metits, the Board
may request additional information as set forth in
CVMC 2.28.110(B). The Board should set a date
by which a request for additional information
should be completed.

B. Both parties shall be provided notice of the
hearing on the merits. The Board may provide cop-
ies of materials upon which the complaint is based
to either paty.
~ C. In the discretion of the Board, complainant
may present an opening and closing statement,
present additional evidence and witnesses, includ-
ing rebuttal evidence and witnesses, and cross-
examine witnesses.

D In the discretion of the Board, the respon-
dent may present an opening and closing state-
ment, present additional evidence and witnesses,
inclnding rebuital evidence and witnesses, and
cross-examine witnesses.

E. The Board may admit, but is not limited to,
evidence provided at the hearing on the merits,
information provided with the complaint, informa-
tion provided pursuant to CVMC 2.28.110(B), or
subsection (A) of this section, information pro-
vided at the probable cause hearing, and any other
evidence it determines should be considered.

F. The hearing on the merits is not a formal
judicial proceeding, but the Board will exercise
control over the hearing to ensure that it is con-
ducted in an orderly and expeditious manner.
While the technical rules of evidence are not appli-
cable and hearsay is admissible, evidence that is
admitted should bear indicia of reliability. (Ord.
3264 § 1,2013).

2.28.140  Complaint procedures — Decision
after hearing on the merits.

The Board shall document its decision in a writ-
ten statement of decision. A vote of five board
members is required to make a finding of miscon-
duct. Bach finding of misconduct must be sup-
ported by a preponderance of the evidence. The
statement of decision should be prepared expedi-
tiously and shall be served upon both parties via
certified mail with a certificate of mailing,

A. Misconduet Found — Declaration of Miscon-
duct. If the Board makes a finding of misconduct,
the statement of decision shall contain, and be

labeled as such, a declaration of misconduct. The
declaration of misconduct shall detail the miscon-
duct that has been found to be true and the support-
ing evidence. The declaration of misconduct shall
be a final decision on the merits and shall not be
changed by the City Council. The declaration of
misconduct may contain a recommendation of
sanctions against the City official found to have
engaged in misconduct, including, but not limited
to, the following: a reprimand, censure, or remaval
from office. The declaration of misconduct may
also recommend remedial actions to prevent mis-
conduet in the future.

Government Code Sections 3250 et seq. (Fire-
fighter Procedural Bill of Rights Act) and 3300 et
seq. {(Public Safety Officers Procedural Bill of
Rights Act) provide appeal rights for the Police and
Fire Chief. The Police and Fire Chief shall be pro-
vided the appeal rights required under the afore-
mentioned Government Code sections and City
Council shall act as the body hearing any such
appeal.

B. No Misconduct Found — Declaration of No
Misconduct. If the Board malkes a finding of no
misconduct, the statement of decision shall con-
tain, and be labeled as such, a declaration of no
misconduct, The declaration of no misconduct
shall detail the basis for its finding, (Ord. 3264 § 1,
2013).

228150  Confilicts.

City officials subject to the specific prohibitions
set forth in this chapter should not participate in or
influence the complaint process as set forth in
CVMC 2.28.090 to 2.28.140 in their official capac-
ities. To this end, when a complaint involves a
Board of Ethics member, a Councilmember
(including the Mayor) or the City Attorriey, the fol-
lowing procedures shall be followed:

A, If a complaint involves a Board of Ethics
member, then the named Board of Ethics member
shall recuse himself or herself.

B. If a complaint involves a Councilmember,
including the Mayor, then the named Councilmem-
ber shall recuse himself or lerself.

C. Hthe complaint involves the City Attorney,
the City Attorney and his or her office shall recuse
themselves. Outside counsel shall be appointed by
the Board of Ethics to advise the Board of Ethics
regarding a complaint alleging misconduct by the
City Attorney. The Board of Ethics may establish
procedures for the selection of such counsel. (Ord.
3264 § 1, 2013).
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228160  Disclosure of Board records.

The purpose of this section is to advance the
public’s interest under the Public Records Act to
access information concerning the conduct of the
Board in a manner that will not compromise the
Board’s ability to conduct effective and confiden-
tial investigations into alleged violations of the
City of Chula Vista’s code of ethics. The Board
and ifs staff shall not make public comments
regarding a pending matter until the Board has
made a final decision on the merits o until the mat-
ter is otherwise closed. The complaint may be
released to the public. The complaint may be
redacted consistent with CVMC 2.28.090 (regard-
ing requests for confidentiality). The Board may
release its records unless they fall within, but not
limited to, the categories that follow:

A. Preliminary or draft memoranda, docu-
ments, or records not kept in the ordinary course of
business.

B. Personnel, medical, or other similar files, the
disclosure of which would constitute an unwar-
ranted invasion of personal privacy.

C. Documents or records protected undet any
law (state or federal) related to privilege.

D. Records exempt from disclosure under the
California Public Records Act (Government Code
Section 6250 et seq.).

E. Documents or records where the public
interest against disclosure outweighs the public
interest served by disclosure. Such documents may
include, but are not limited to, the following;:

1. The names of juvenile wiinesses; or

2. Personal or otherwise private information
telated or unrelated to the investigation if the dis-
closure would constitute an unwarraated invasion
of privacy; or

3. The identity of a confidential source; or

4, Information, which, if disclosed, would
create a credible risk of endangering any individ-
ual; or

5. Information, which, if disclosed, would
endanger the successful completion of an investi-
gation where the prospect of enforcement proceed-
ings is concrete and definite. (Ord. 3264 § 1, 2013).

2.28.170  Severability.

If any provision of this chapter, or the applica-
tion of any such provision to any person or circum-
stance, shall be held invalid, the remainder of this
chapler to the extent it can be given effect, or the
application of those provisions to persons or cir-
cumstances other than those as to which it is held

invalid, shall not be affected thereby, and to this
end the provisions of this chapter are severable.
(Ord. 3264 § 1, 2013).
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960 Canterbury Place, Suite 300
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SPECIAL COUNSEL
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James P. Lough Direct: (760) 743-1201
Of Counsel Email: JPL@LFAP.com
TO: Chula Vista Board of Ethics
FROM: James P. Lough, Special Counsel
DATE: March 18, 2015

SUBJECT: Prima Facie Review: Chula Vista Municipal Code Section 2.28.110 (Ethics
Complaints: Appointment of Councilmember Steve Miesen, January 13, 2015)

You have asked our office to review two complaints objecting to the Appointment of
Councilmember Steve Miesen. (Attachments “A” & “B”.) Under Chula Vista Municipal Code
(“CVMC”) Section 2.28.110, the Board of Ethics is required to review the two complaints to
determine if they establish a prima facie case of violations covered by CVMC Chapter 2.28
warranting further investigation. As discussed below, it is the recommendation of Special Counsel
that the two complaints be dismissed for not meeting the standards set out in CVMC Section
2.28.110(A)(3). The allegations contained in the two complaints do not contain allegations of facts
that would constitute a violation of the specific provisions enumerated in CVMC Chapter 2.28.
The issues raised relate to matters outside of the jurisdiction of the Board of Ethics.

GOVERNMENT CODE SECTION 1090 (ANTI-CONTRACTING PROHIBITION)

The primary allegation under both complaints deals with Government Code Section 1090
(“1090”).} Because a public official cannot “serve two masters”, the Legislature adopted the anti-
contracting provisions to regulate private contracts with public entities to regulate and, in many
cases, prohibit participation by public officials. (Attachment “C”.) These regulations fall into
three categories: prohibited interests (1090); remote interests (1091); and non-interests (1091.5).

It is our understanding that the City Attorney rendered an opinion on the applicability of the anti-
contracting laws to the appointment of Councilmember Miesen. As discussed below, it is not

L All statutory references are to the California Government Code unless otherwise noted.
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within the scope of the appointment of Special Counsel to render a second opinion on this issue.
It is the charge to this office to assist the Board in determining whether there is a prima facie case
under CVMC 2.28. Any opinion about the appointment process by this office would not have any
legal effect on the appointment or the assumption of office of Councilmember Miesen. (See,
People v. Chacon (2007) 40 Cal.th 558.) However, with regard to the scope of this opinion, the
law is clear that contracts entered into before the appointment of a public official do not violate
1090. (Beaudry v. Valdez (1867) 32 Cal. 269; 85 Ops. Cal. Atty. Gen. 176 (2002); 84 Ops. Cal.
Atty. Gen. 34 (2001).) The official may continue to serve during the term of the contract. The
appointment does not void the contract. If the contract is extended, amended or renegotiated, the
issue will arise again. This opinion does not cover past transactions prior to the January 13, 2015
appointment. It also does not speculate on the possible future contract issues involving the
appointed Councilmember.

While this opinion is limited to the jurisdiction of the Board of Ethics, some explanation is needed
to explain the three interests under the anti-contracting legislation. The most important interest is
the “prohibited interest”. A prohibited interest bars the person from serving as a public official
because of the contract interest. These interests are of such a degree that mere service in a public
position is not tolerated. (See, Lexin v. Superior Court (2010) 47 Cal. 4" 1050, 1073; Thomson v.
Call (1985) 38 Cal. 3d 638, 650.)

The second interest is a “remote interest”. (81091.) A remote interest is an interest of the public
official in a contract that allows the official to hold public office as long as they disqualify
themselves from any participation in any involvement in their contract issues with the City. The
Legislature, under 1091, has set out specific rules that define what type of interest is “remote”.

The third type of interest is a “non-interest”. (81091.5.) This category allows an official to serve
as a public official and vote on the matter as long as they disclose their interest in the contract.
These “interests” typically involve non-profit private positions.

JURISDICTION OF THE BOARD OF ETHICS OVER 1090 ISSUES

Under CVMC Chapter 2.28, the jurisdiction of the Board of Ethics is established. (CMVC Sec.
2.28.020 (PURPOSE).) The Board is to hear issues of violations of the prohibitions established
under the City’s Code of Ethics. (CVMC Chapter 2.01.) The Code of Ethics “Specific
Prohibitions” are found under CVMC Section 2.01.030(C). There are thirteen separate subsections
that list the prohibited conduct subject to the Board’s enforcement authority. Prohibited
contracting is not listed in any of these categories.

The absence is not surprising considering the State Legislature’s intent when it adopted 1090. The
California Legislature meant to establish statewide standards and the means that they were not be
enforced. Intentional violations are subject to criminal prosecution by the County District
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Attorney or the State Attorney General. Lesser violations are also subject to the jurisdiction of
District Attorneys and the Attorney General. In recent years, the Legislature has given concurrent
authority over 1090 issues to the Fair Political Practices Commission. (81097.1.) This jurisdiction
is not granted pursuant to the Political Reform Act (87100 et. seq.), but through specific sections
of 81090 et seq. Therefore, CVMC 2.01.030(C)(9) regarding violations of the Political Reform
Act do not come into play. Even if it did, the FPPC rules regarding conflicts of interest do not
arise until there is an action taken in a conflicted matter. The appointment of a public official who
is interested in a contract, by itself is not a violation. (Beaudry v. Valdez (1867) 32 Cal. 269; 85
Ops. Cal. Atty. Gen. 176 (2002); 84 Ops. Cal. Atty. Gen. 34 (2001).) Since none of the thirteen
prohibitions listed under CVMC 2.01.030(C) prohibit interests in contracts, the two complaints do
not state a prima facie case for a 1090 et seq. contracting violation under Chula Vista Ethics rules.
Potential enforcement of the anti-contracting rules lies with other enforcement agencies
determined by the California Legislature.

GOVERNMENT CODE 8920 ET SEQ. ETHIC RULES

The second claim under the first complaint (Attachment “A”) relates to the State Code of Ethics.
This California Government Code is not applicable to local Chula Vista officers. The rules only
apply to state officers. Attached is a copy of the applicable portions of the Attorney General’s
Conflict of Interest Guide on the subject. (Attachment “D”) They clearly lay out the
inapplicability of these rules.

MATTER PENDING BEFORE THE OFFICIAL (CVMC 2.01.030(C)(13))

The second complaint (Attachment “B”) raises the claim that the official is negotiating for
employment at the same time that the official “must act or make a recommendation”. The
appointment of Councilmember Miesen was not an action that he took on a matter that he was a
“city official” and “must act or make a recommendation”. At some future time, the
Councilmember may be faced with an issue involving the contract between his employer and the
City. However, his appointment does not raise that issue. As discussed above, the mere taking of
office does not constitute a violation. (Beaudry v. Valdez (1867) 32 Cal. 269; 85 Ops. Cal. Atty.
Gen. 176 (2002); 84 Ops. Cal. Atty. Gen. 34 (2001).) No matter was pending where
Councilmember Miesen acted as an official under CVMC 2.01.030(C)(13).

CALIFORNIA CONLFICT OF INTEREST VIOLATION

The second complaint raises a Political Reform Act Conflict of Interest allegation. However, as
discussed above, the complaint deals with the appointment of the Councilmember. This action
does not constitute participation by the appointed Councilmember in a matter that he has a personal
financial interest requiring recusal. At the time of the appointment, the Councilmember was not a
public official. (See, 82048; Fair Political Practices Commission Regulation (“Regulation”)
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818701, subd. (b)(1).) Once appointed, there was no action taken or matter considered where he
had a financial interest. (Regulation § 18702.1, subds. (a)(1)-(4).) One may occur in the future,
but there is no issue under the FPPC conflict of interest regulations at this time.

COMMON LAW CONFLICT ALLEGATION

Common law conflicts deal with bias and other conflicts that predate the Political Reform Act and
are judicially enforced. (Clark v. City of Hermosa Beach (1996) 48 Cal.App.4th 1152.) In Clark,
the court concluded that in an adjudicatory hearing, the common law is violated if a decision maker
is tempted by his or her personal or pecuniary interests. In addition, the doctrine applies to
situations involving a nonfinancial personal interest. (Id. at p. 1171, fn. 18; 92 Ops. Cal. Atty. Gen.
19 (2009).)

Here, there has not been a decision that Councilmember Miesen has been involved in that would
trigger the common law doctrine under the allegations of either complaint. Therefore, the common
law allegation does not present a prima facie case.

INCOMPATIBLE OFFICES

The second complaint raises the holding of two “incompatible” offices claim. (81135 et. seq.).
The state rules on incompatible offices are not self-executing. (81126, subd. (a).) The Board of
Ethics does not have a specific ordinance that specifies standards for incompatible offices that
meet the state requirements to implement the incompatible office statutes. Without specific
standards, no enforcement could take place and no prima facie case can be established

Since the issue is a contractual relationship, the issue is not the office but the timing and impact of
the contract with the City. This issue is covered by the anti-contracting laws that the State
Legislature has designated other enforcement agencies that do not include the Board of Ethics. .
None of the thirteen categories in 2.01.030(C) would apply.

COUNCIL RECUSAL ON THE APPOINTMENT

The final allegation in the second complaint asks that the entire City Council be recused from the
appointment process involving Mr. Miesen. However, the complaint lists no grounds for such a
recusal. None of the Councilmembers who voted on the matter are alleged to have a financial
interest in the vote to approve Councilmember Miesen. Furthermore, the Board of Ethics has no
jurisdiction to override City Council actions.

CONCLUSION
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Special Counsel recommends that the Board of Ethics find that there are no grounds in either
complaint to make a prima facie case regarding the appointment of Councilmember Miesen. The
main question raised in both complaints is about the appointment of a Councilmember who works
for a company that had a contract to perform services for the City prior to his appointment. The
appointment itself did not raise any issues about the terms and conditions of the contract. No vote
was taken or contemplated on the contract. Since no vote was taken or contemplated on the
contract itself, the City’s conflict of interest rules do not come into play at this time.

The authority over anti-contracting issues has been placed elsewhere by the California Legislature.
It lies with the District Attorney, State Attorney General and the Fair Political Practices
Commission. Any citizen, including the complainants, may file complaints with the agencies that
have jurisdiction over such matters. The Board of Ethics was established without jurisdiction over
1090-type contracting claims. If it had jurisdiction over these matters, that jurisdiction would
likely conflict with state law and impair the City Council’s ability to determine whether to affirm
or reject a contract that violates these rules. (§1092.) It could also interfere with the enforcement
actions of those agencies that are charged with enforcement.

I will be present at the meeting to answer questions.
JPL;kId

Attachments
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{ formally,that the appointment of Mx . Miesen to the City Council be reviewed by the

Siate Attorney {,«f’“ﬁﬁiai { or outside counsel if appropriate ). The State AG traditionally

vales and opines on issues that appear to suggest conflicls of foterest #s deseribed in
California Code 1090, Tt strongly appears that Miesen has 1090 issues that would be
better tesolved by the State AG.  As noted fn La Prensa I a recent editorial:

“The City Attovney, Glen Sooging, took & vary nawrow view, lookdng &t only the fnanclad
disclosurse form, and sisted that ’ﬁ&s@&sﬁ so the oity contrant with Republlc Bervices, whees

E‘Jé 3 v; ° ] :;);\mzs as Divislon Manager, %fmzxi:s} not come up b the neut two years, that he was

«

{“)

e Clty Attorney was remiss in oot looking é eeper info the entirs relationship that
insen bas been in with the City incloding but not limited to Miesen’s o:&?zwsh&g} atatus

s

in Ropublic Wa*fﬁ:» z§€) is a Division Manager of Republie Sevviess, the sole provider of

Tranly q,'w;& iE
ﬁ“@l{% mim‘@& al éf 34
et s bee

went of a is«aﬂﬁﬁédﬁ ar pebiic lands. memmm, Services B8

s J memw mc y axe s ;@m 8 e -mﬁ“mma

;@mg’émmy? 8 ggw}m@: mﬂzmw sis‘é%‘ serves &m repds of 2@-& r»‘my fi wazézw i mw smﬁ 0 a,zf‘&%;%
offics was eited in é‘@f@ﬁ@f‘i‘i‘ém“ offices which “presesicd » shgnificpnt

;@sf}fézs*:&w for & clash @“% E%qiﬁe’ and loysitien...”

As pointed out significantly by La Prensa: “Because Miesen is simultaneously sexving as tho
head of a public private parinership and as an appointed city couneil persor whose Job it is to
oversce the oulsourcing confract, fhe Missan appoiniment w wald £l under the Common Law
dogtiine prof ibiting “self-dealing™, the statufes relating fo Incompatible offices {@:zms referring
to pubic offices as well as positions of ¢ z;zth@;;;g in other organizations), and California Law,
seciion 1090, According to the Atomey General, “Sestion 1090 asgm‘“mﬁgf prohibits a public
official from being fnauciatly nterssied in a contract in both the official’s public and private
capacities.” Miesen not only owas sharss of Republic Waste, but e also colleets a substuntial
alary ag Tivision Manager

Furthey Googing may have wwimmi 1o vefer fo the fTollowing: Chapter 20V, CODE OF BTHICS
Government Code Section 8920  seq., which in past states: B. Potential Conflict fve Druties or

Fimetions — The incompatible offices gr(&i&z;{:: doss 1ot e pire proot of an actusl clash
hetween the two offices In the confext of a patticular decision. Tt Is enough that there I potential

for o Significant elash hetween the two offices at some point in the futurs,

i"m o; g p,maw:m? aﬁ?émm confributions thet My, Missen and

1 als most notably the City Attorney, Mayor and
{Jf‘ums Imgmbers. 1’5 ora ééi}’% shiow ima p{;sziz:,ax contributions have been mede from Miesen
and his compai; ¥ o cur arvent sitting city officials, i wanld soem that these ’é( 0 filings should bave
been revealed prior o the nomination consideration of Miesen, Tt would scem that ethics
considerations should have immediately come info g}i&y with recusals from each official that
received political contributions fom Miesen and all afﬁr;:, als from Republic/allied, Therefore,
Mir, Micsen mé}’?iﬁ"f never been nominated If such responsible actions had faken place prior 1o
his congideration. The aﬁpf;mm}{: of Micsen g&zms%; appolntment because he politically
contribuied o ém “vight poonle” carlainly sends the wrong messags shout Chula Vists and
destroys tae ;i?é'i{}’ii??‘}’ of "i@z‘:‘ 3 ’{.é.rfz appointment process and suggests the oflfice of City
Couneilmember {s “for sale”.
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GOVERNMENT CODE
SECTION 109¢-1099

1890, (a) Members of the Legislature, state, county, districr,
Judicial district, and city officers or employees Snd 1l not be
financially interested in any contract made by them in their or% cial
capacity, or by any body or beard of which they are members. Nor
shall state, county, district, judicial district, and city officers
or employees be purchasers at any sale or vendors at any purchase
made by them in their officizl cagac: ¥

(b} An individuzl shall not ald or abet z Member of the

'\w

Legislature or 2 a%st county, 4z€twgchﬁ judicial district, or city
officer or employee in vsmig?zmv subdivision {a).

{c) As used in %hls article, “district” mesns any agency e% ?%e
state formed pursusnt to geheral law or :y@(;ai B80T, ”QP the local
performance of gmvw:ﬂia rtal or proprietary functions within Ezﬁlzaﬁ
boundaries.

1888.1. No officer or employee of the State nor any Member of the
islature shall sccept any compission for the placement of
yrance on &ghmi" of the State.
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r shall not be deemad to be interested in a

% by a body or board of which the officer is a2
aning of this article if the officer has only a
he coptract and IF the fact of that intersst is

1281, {8} An offics
conbract entered int
member within the ae
ramote zﬁt@réht ip T P
disclosed to the beay or board of which the officer is 3 member and
notad in its officlal records, and thersafter the body
zuthorizes, spproves, or ratifies the contract in good
vote of its membership sufficlent for the purpose w
the vote or votes of the officer or member with the remote intersst,
{b} Az used in this srticle, "remote interest” means any of the
following:
{1}y That of an officer
om taxation puprsuant to
yﬁéé {26 U.5.C. Sec. 58i(c
arnal Revenue Code (26
corporation, except as provi
e ffi&ﬁ 1891.5.
{2} That of an emplovee or agent of the contracting party, if the
contracting party has 1@ oﬂ more other employess and if ghﬁ a{€1cwr
was an ewploves or sgent of that contracting party for at least three
vears prior to the 0z%gga? initially sccepting his or her office and
the officer owns less than 3 percent of the shares of stock of the
conty aﬂLinf pairty; the employes or ag0f€ is not an officer or
**@we%ﬁw of the contracting party and did not directly participate in
formulating the bid of the conmtracting party.
For surposes of this paragraph, time of smployment with the
Qgiiréaiiﬁg party by the offlcer shall be counted in compu zizg the
b the
11
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roemplovee of & nonprofit entity exempt
“tion 501{<){2) of the Intsrnal Revenue
33}, pursuant to Section 581{03(5) of the

o Seo. B8L{CH{EYS, Gf # nonprofit

ed in paragraph {8} of subdivision (&)
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organization to a diff
three vears of the i
aemployment in %mq ca
or change in organizs
comtracting party is %he same or substantially similar o that which
existed before the transfer or change in amggwizpﬁicn, For purposes
of this paragraph, §h$§%§9ié“?§ bordholders, partners, or other
persons holding an interast in the C“Ql?é(&iﬁ ﬁa?xy arg regarded as
having the “real or ultimate cwnership” of the contracting party.

(3) That of an employes or agent of the contracting party, if all
of the following conditions are mel:

{3

srent form of busingss awgaﬁigatzaﬁ wWithin

nitial taking of office by the officer. Tima of
se shall be counted only if, after the Transter
tion, the real or ultimate ownership of the

(A} The agency of which The person 1s an officer is @ local public
agency located in a county with & population of less than 4,002,555,
(B) The contract is competitively bid and is not for personal

services,
{C\ The empioyee or agent is not in a primary menagement capacity
with the contracting party, is not an officer or director of the

C&ﬂi?&ﬁi&ﬂg party, and holds no ownership interest in the contracting
party.

(D} The contracting party has 18 or more other employees,

(E) The employee or agent did not directly participate in
formulating The bid of the contracting party.

{F} Yhe contracting party is the lowest responsible bidder.

{ﬁ? Tha 0% & parent in the earnings of his or her minor ohild for

P
@,
spnal services.

{%} That o? 2 landlord or tenant of the contracting party.

{&) That of an altorney of the contracting perty or that of an
gwner, officer, smployes, or agent of g Firs thet renders, or has
rendered, service to the contracting party in the capacity of
stockbroker, insurance sgent, insurance broker, real estate sgent, or

real pstate broker, 4T these individuals have not recelved and will
not recelive remuneration, consideration, or & commission as 2z result

of the contract and 1f these individuals have an ownership interest
of 16 percent or more in the law practice or firm, stock brokerage
firm, insurance firm, or real estate Firm.

{7} That of 2 wmember of 2z nonprotit corporation formed under the
Food and ngicaltuva} {ode or 7 Qﬁhﬁ?@?”t corporation forsed under

the Corp ?ac;GﬁS Lode for the sole purpese of a%gagi@g in the
merchandising of agricultural pro ﬁacxa or the supplying of water,

(8} That of s supplier of goods or services whéﬂ those goods or
services have been suppliied to the contracting party by the officer
for at least five vears prior to his or her slectlon or appointment
to office

{9y That of a person subject to the provisions of Section 1898 in
any contract or agresment entered into pursuant to the provisions of
the California Land Conservation Act of 1965.

{19} Except as provided in subdivision {b) of Section 1891.5, that

i>’>f

of a d&hec tor of, or a psrson having an ownership intersst of, 18
nercent or more in a bank, bank holding company, or savings and loan
o of

ssociation with which a party to the contract has g relationshi
Grrower or aépﬁﬁiwv? debrtor or creditor.

{11) That of an engineer, geologist, or architect employed by =
consylting enginesring or architectural firm. This paragraph applies
only to an employes of a consulting Firm who does not serve in a
primary management capacity, and does not apply to an ofFficer or
director of a consulting fiem,

{12} That of an elected officer otherwise subje Se
in any housing assistance payment contract enie o py
ﬁtaieg Housing Act of 1937 (42 U.5

o om “\3

fion 1898,
spant 1o
C.
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e
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Section 8 of the United LC. Seco,
14371) as amended, provided that the housing assistence payment
ontract was in existence @e% e Section 1090 becawme applicable o
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the officer and will be renewsd or extended only as to the existing
, o, in 2 éariséig?zmn in which the rentsl vacancy rate is
less than S percent, as to new Tenants in & unit previcusly under a

t S LG tracgﬂ This section applies to any person who became a
lic officisl on or after November 1, 1986.

{13} That of a person re\a"ving ;alawyj per dien, or reimbursement
tor expenses from 3 governwment entity.

{14} That of a person owning less than 3 percent of the shares of
2 contracting pa ty that is a for-profit corporation, provided that
the ownership of the shares derived from the person’s emplovment with
that corporation,

{15} That of 2 party to litigstion involving the body or board of
wiich the officer is 2 membar in ﬁcﬁﬁ@cti@ﬁ with an agreement in
which all of the following apply

(A} The agreement is @ﬂfgreu 4&@1 as part of a settlement of
litigation in which the body or board is represented by legal
counsel.

(B} After a review of the merits of the agreement and other
relevant faclts and circumstances, a court of competent jurisdiction
inds That the agreement serves the public interest.

{{} The interested member has recused himself or herself from all
participation, direct or indirect, in the making of the agreement on
behalt of the body or board,

{16} That of & person who is an officer or emploves of an
investor-owned ulility that is regulzted by the Public *%izitéeg
Commission with respect fo 2 contract between the investor-owned
utility and & state, counly, district, Judicisl district, or iii
body or board of wﬁzr% the person is a member . 1F the contract
requires the investor-owned utility to provide energy sfficisncy

'(} LY b g
&~ a

"“i‘\

rﬁﬁﬁg cther type of program to sncourage energy etficlency that
sk the public when all of the §$@AQPZQW apply:

4
The contract is funded by wutility consumers pursuant to

ations of the Public Utilities ismnlssksﬁ‘

The contract provides no individual benefit to the person that

a
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1so provided to the pu Jiiﬂg and the investor-owned utlility
no direct Financial prs%ﬁt from the contract.

fobs ()

) The person has recused himself or herself from all
participation in making the contra at on behalt of the state, county,
distelict, - @dlfza; district, or ity body or board of which he or she
2 :

EN

Y The contract implements & program authorized by the Public
ities Commission.

Y This section is not app iicahfﬁ o sy officer interested in 3
conwkract who influsnces or attampts to influence angther mewber of
the body or bosrd of which he or shﬁ is & member to enter into the
sontract.

{d) The willful Fal
> her intersst In a con

ilure of an officer 1o disgloss the fact o
& \
aroyvided in Section 19

ract pursuant to this section is punishad

5
af 97. That viclation does not vold the
contract unless the contracting party had knowledge of Yﬁy tact of
the remote interest of the officer at the Uime the contract was
executed.

1691.1. The prohibition against an interest in contracis providad
by this article or a”; gther provision of law shall not be deemed to
archibit any public officer or member of any public board or
@omngbzam from au@azviézﬁ lands owned by him or in which he has an
intersst and which subdivision of lands is effected under the
provisions of Division 2 {commencing with Section 66418) of Title
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of the Government Code or any local ordinance concerning
subdivisions; pr&videé that {(a) said officer or member of such board
or commission shall first fully disclose the natura of his interest
in any such lands to the legislative body having durisdiction over
the subdivision thersof, and (b) Ba%ﬁ officer or member of such board
or commission shall not cast his vote upon any matter or contract
concerning sald subdivision in any manner whatever

1691.2. Section 1899 shall not apply to any contract or grant made
hy local workforce investment boards crsated ﬁd”%&?ﬂt to the tederal
Workforce Investment Act of 1998 except where both of the following
conditions are met:

{a) The contract or grant directly relates to services to be
provided by any member of a local workforce investment board or the
entity the member represents or finencially benefits the member or
the entity he or she repressnts.

{(b) The member Fails to recuse himself or herself from making,
nﬁriiaépatiﬁ- in making, or in any way attempting to use his or her

fricial pesitlon to influence & decision on the grant or grants.

1891.3, Section 1698 shall not apply to any contract or grant mads
by & county children and families commission ¢ d pu rsaant to the
C*Eifﬁ?ﬁxa Children ang Families Act of 1998 {Sivisi@z
{cummenalwg with Bection 138168} of the Heslth and §
except where both of the following conditions are met:

§a§ The contract op grant directly relates o ssryv ia > 5 %Q he
provided by any member of 2 county children and fapilies commi
or the entity the mamber represents or financlally benefits ﬂ
membeyr or the entity he or she represents.

{b}y The member falls ¢ recuse himself or herself From making,
participating in making, or in any way attempiing to use his or hep
official position to influence a decision on the grant or grants.

sion

33

also

18914, (&) As used in Section 1891, “remote interest
contract, if all

includes a person who has a2 financial interest in &
of the following conditions are met:

(1% The agency of which the person is 2z board member is 2 special
district serving a populstion of less than 5,288 that ix 2 landowner
voter district, as defined in Section 56852, that does not distribute
water for any domestic use.

{2} The contract is for either of the fol 509& ng:

(A} The maintenance or repair of the district’s prapertv or

facilities provided h the need for maﬁmkaﬂgace or repair services
has ???ﬁ widely zdvert 3» The contract will result in meterially

.

less expense to the district than the expense that would have
resulted under reasonably available alternatives and review of thoss
alternatives 1s documented in records available for public
inspection,

(8) The acquisition of property that the governing board of the
district has determined ig necessary for the district fo carry out
its functions at 2 price not exceeding the value of the property, as
determined in 8 record avallable for $mb1££ inspection by an
appraiser who is a member of a recognized organization of appr

{3} The perﬁaﬂ did not Q*?Aiﬁlﬁai@ in the formylation of the

s ¥

aigers
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contract on behalf of the district.

(#) At a public meeting, the governing bod dy of the district, after
revigw of written documentation, determines that the property
acquisition or maintenance and repair services cannot otherwise b
oibtained at = ?esnaﬁaﬁla price and that the contract is in the best
interests of the district, and adopts a resclution tating why the
contract is necessary and in the best interests of the district.

(b} If a party to any proceeding challenges any tact or matisr
required by paragraph (2), (3), or (4) of sasﬁzvzssoﬁ {8) to qualify
as a remote interest under subdivision (), the district shall bear
the burden of proving this Fact or matter

’“‘%‘; (“i‘ %A

1881.5. {(a) An officer or employee shall not be deemed o be
interested in a contract If his or ner interest is any of the
following:

(1) The ownership of less than 3 percent of the shares of a
corporation for profit, provided that the Ttotsl annual income to him
or her from dividends, including the value of stock dividends, from
the corporation dogs not exceed 5 percent of his or her total annual
income, and any other pavments made to him or her by the corporation
do not excesd 5 percent of his or her total sonual income.

{2} That of an officer in being reimbursed for his or her actual
and necessary sxpenses incurred in the pe%%@rmaﬁaé of officia
duties.

(3) That of a recipient of public services generally provided by
the public body or board of which he or she is a member, on the same
terms and conditions as IF he or she were not a member of the body or
board,

(4} That of » landlord or tenant of the contracting party if the
contracting party is the federal government or any federal depariment
or agency, this state or an adjeoining state, any department or

agency of this state or an adjoining state, any county or city of
this state or an adjoining state, or any public corporastion or
spacial, judicial, or other public district of this state or an
adjoining state unless the subject matter of the contract is the
property in which the officer or employves has the interest as
landlord or tenant in which event his or her interest shall be deemad
a remote loterest within the meaning of, and subject to, the
provisions of 5G€ ion 1881,

{(5) That of a ﬂart in 2 public housing authority created
pursuant to ?ari {commencing with Section 3420€) of Division 24 of
the Health and Bafety Code in which he or she serves as 2 member of
the board of commissioners of the authority or o% 2 community
development commission created pursuant to Part 1.7 {(commencing wit}

Section 34168) of Division 24 of the Health and 3J%d%¥ Code.

{p)y That of & f&@uge of an officer or employee of g public agency
in his or her spouse’s e?n?avméw? or officeholding if his or her
spouse’s employment or office h@iﬁx““ has existed for at least one
prior to his or h@ election or appointment,

{7} Thet of 2 nonsalaried member of a nonproflt cerporation,

ded that this Interest is disclosed to the body or board at the
time of the first £0n$§de@3?§ow of the contract, and provided further
his interest s noted in Lts official records.

{8} That of 2 noncompensated officer of a nonprofilt, tax-exsmpt
c0w§aratian) which, as one of its primary purposes, supporis the
of the body or board or To which the body or board has a
ation to §§9@ particular cnrzise ation, and provided

b this interest is noted in its officiazl records.
For purposes of this paragraph, sn mfxziag 15 “noncompensated”
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even though he or she receives reimbursement from the nonprofit,
tax-exempt corporation for necessary travel and other actual expenses
incurred in aervermlny the dutles of his or &em office.

{8} That of a person recelving salary, per diem, or reimbursement
for expenses from a government entity, unless the contract directly
involves the department of the government entity that employs the
officer or employee, provided that the interest is disclosed to the
body or board at the time of consideration of the contract, and
provided further that the interest is ncted in its official record.

(18} That of an attorney of the contracting party or that of an
owner, officer, employee, or agent of a Firm which renders, or has

rendered, service to the contracting party in the capacity of

stockbroker, insurance agent, insurance broker, resl sstate “g@ﬂt or
real estate broker, If these individuals have not received and will
not recelve remuneration, consideration, or 2 commission as a result

of the contract and if these individuals have an owners
of less than 18 yarceﬁt in the law practice or firm, st
firn, insurance firm, or resl estate firm.

{11) Except as ﬁwav1r@5 in subdivision (b}, that of an officer or
employee of, or a person having less than a 18-percent ownership
interest in, a bank, bank holding company, or savings and lean
association with which a party to the contract has a relationship of
sorrower, depositor, debtor, or creditor.

{12} That of (&) a bona fide nonprofit, tax-exempt corporation
haviong among its primary purposes the conservation, preservation, or
restaration of park and natural lands or historical ressurces for
public benefit, which corporation enters into an agreement with a
public agency to provide services relsted to park and natural lands
or historical resources and which zervxg&s are found by the public
agency, prior to entering into the agresment or as part of the
agreement, To be necessary o the public interest to plan for,
acguire, protect, conserve, improve, or resiore park aaa natura.
lands or historical rescurces for puy \11‘ purposes and (B} any
officer, director, or emplovee aclting pursuant to the agreenent on
behalf of the nonprofit corporation. Fer purposes of this psragraph,
Pagreement” includes contracts and grants, and "park,” "natural
tands,” and “historical resources” shall have the meanings set forth
in subdivisions (d), (g), and {i) of Ssction 5982 of the Public
Raesources Code. Services to he provided to the public agency may
include those studies and related seprvices, acguisitions of property
and property interests, and any activities relsted to those studies
and ecquisitions necessary for the congervation, preservation,
improvesent, or restorstion of park and natural lands or histordcal

PRaauroes.,

{13} That of an ﬂﬁéicaﬂﬂ @mpiey@@
Divrectors of the California Housing £l
loan product or programs IF the officer, smployee, or membe:
participsted in the plenning, discussions, @vmlaam@ﬁtp or a@grmval
of the loan product or program and bolth of the Following two
conditions exist:

(A The loan product or program 1s or may be originated
lender approved by the agency.

{8) The loan product or program is gene
qualifying éer“ﬁwe“k on t@”ﬁ and cﬁﬁ&iﬁ&

hip interest
ock brokeragse

“
o

or member of the Board of
nance Agency with wmsacsi to @

poge

by any

ily availlable to
that are substantially
time the EOam is made,

{143 That of 2 pa w%y to 3 ra&tfﬁct ﬁm gﬁbii $ rvices entered
into by a specizl district thet requires z pers h a landownar
or a representative of a laﬁaawa»r Lo serve on i«n éuarw of which the
officer or employee is a member, on the same terms and conditions as
if he or she were not a2 member of the body or board. For purposes of
this Qv?&gtﬂph “nyblic services” includes the powers and purposes

ra
1%
1,
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generally provided pursuant to provisions of the Water Code relating
to irrigetion districts, Californls water district 25, water storage
districts, or reclamation districts

{b) An officer or employese ah%ii not be deemad to be interested in
a contract made pursuant to competitive bidding under a ﬁwoswﬁur@
established by law if his or her scle interest is that of an officer,
director, or employes of a bank or savings and loan a&Oéiahi&ﬁ with
which @ party to the contract has the reletionship of borrower or
depositor, debtor or creditor.

1991.6. An officer who is also a member of the governing body of an
organization that has an interest in, or to which the public agency
may transfer an lnterest in, property that the public agency way
acquire by eminent domain shall not volte on any matter affecting that
organization.

1892, (8} Every contract wade in violation of any of the provisions
of Section 1998 may be avolded at the instance of any party except
the officer interested Therein. No such contract may be avolded
hecause of the interest of an officer therein unless the contract is
made in the official capacity of the officer, or by a beard or body
of which he or she is 2 member

(b} &n action under this 5@(%&0% stiall b
ysars after the péﬁzié*’% #s discovered, of
reasonable care should have diﬁcav&r@ﬂ& s wio
subdivision {a}»

&

compenced within four
in the exercise of
Iation described in

3

1892.5. Notwithstanding Section 1682, no lssse or purchase of, or
gncumbrance on, real property may be aveided, under the terms of
Section 1882, in derogation of the interest of a good falth lesses,
purchaser, or sencumbrancer whare the lessee, purchaser, or
encumbrancer pald value and acguirad the interest without actual
knowledge of a viclation of any of the provisions of Section 1698,

1693,  (a) The Treasurer and Controller, county and city offlicers,
and thelr deputles snd clerks shall not purchase or sell, or in any
manner receive for thelr own or any other person’s use or benetit any
state, county or clity warrants, sorip, orders, demends, claims, or
other evidences of indebtedness against the state, or &ﬁy county or
¢ity thereof.

{b) An individual shall not aid or sbet the Treasurer, (ontroller,
a county or city officer, or their deputy or clerk in viclating
subdivision {a}.

(¢} This section shall not apply to evidences of indebtedness
issued to or held by an officer, depubty, or clerk for services
rendered by them, nor to evidences of the funded indebtedngss of The
astate, county, or city.

1094, Fvery officer whose duty it 1s To sudit and allow the
gocounts of gther state, county, or <1n§ officers shall, before
sllowing such accounts, regulere each of such officers to wake and
file with him an affidavit or cevti?iaaﬁa under p@naiﬁy of periury
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that he hes not violated any of the provisions of this article, and
any individual who wilfully makes and subscribes such certificate <o
an account which he knows to be false as to any material matter shall
be guilty of a felony and upon conviction thereof shall be subject
to the penalties prescribed for perijury by the Penal Code of this
State,

1995, Officers charged with the disbursement of public monevs shall
not pay any warrant or other evidence of indebtedness against the
State, county, or city when 1t has been purchased, sold, recelved, or
transferred contrary to any of the provisions of this article.

1096. Upon the officer charged with the dishursement of public
monays being informed by affidavit that any officer, whose account is
about To be settled, asudited, or paid by him, has violated any of

the provisions of this article, the disbursing offlcer shall suspend
such settlement or payment, and cause the district sttorney to
prosecute the officer for such violation. If judgment is rendered for
the detendant upon such prosecution, the disbursing officer may
proceed to settle, audit, or pay the account as i no affidavit had
bgen filed.

1897, (a) Every officer or person prohibited by the laws of this
state from making or u&i?ﬁ interested dn contracts, or from becoming
& ‘f%ﬁ%t’i{;i’“ ar ?tﬁ%"{?;}?&@f’ at j«{r'.*ES} or From QL’%’“C&‘W*’G% %Q%”LU’B or other
avidences of indebtedn es,§ including any member of the governing
board of a schoel district, who willfully violates any of the
provisions of those laws, 1is punigh&bie by a Tine of not more than
one thousand dollars {&i,@@@}

prison, and is Torever disquali
state.

{b) An individual who willftully alds or abets an officser or person
in vielating 8 prohibition by the laws of state From making or
being interested in contracts, or from becoming a vendor or purchaser
at sales, or from purchasing scorip, or other evidences of
indebtedness, including any member of the governing beoard of a school
district, is punishable by 3 fine of not wore than one thousand

doliars ($1,688), or by imprisonment in the state prison, and is
forever disqualified frowm holding any office in this state.

s or by dwprisonment in the state
litied from holding any office in thig

10897.1. {(a) The Commission shall have the Jurisdiction to commence
an administrative action, or a civil action, ss set Torth within the
limitations of this section and Sections 1897.2, 1887.3, 1897.4, and
1887.5, against an officer or person prohibited by Section 1098 from
making or being interested in contrsels, or from becoming a vendor or
purchaser at sales, or from purchasing seridp, or other evidences of
indebiadness, iﬁc?uééng any member of the governing board of & school
district, who violates any provision of these laws or who causes any
other person to viclate sny provision of those laws.
{b) The Commission shall not have jurlsdiction to commence an

administrative or civil action or an investigstion that might lead to
an administrative or civil sction pursuant to subdivision (2)
against a person excepl upon written aut chordzation from the district
attorney of the county in which the alleged violation cccurred. A

e
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civil action alleging o viclatlon of Section 1298 shall not be filed
against 3 person parawaﬁi to this section 1F the Atiorney General or
a district attorney is pursulng a criminal prosscution of that person
pursuant to Section 1887,

{c) (1) The {ommission’s duties ang authority under the Political
Reform Act of 1974 (Title ¢ {commencing with Section 81868)} To issue
opinions or advice shall not be applicable to Sections 1898, 1881,
1881.1, 1€91.2, 1891.3, 1881.4, 1891.35, 1891.6, or 1897, except as
provided in this subdivision.

{2} A person subject to Section 1898 may reguest the Commission to
issue an opinion or advice with respect to his or her dutles under
Section 1890, 1691, 1691.1, 169%91.2, 1691.3, 1691.4, 1891.3, and
1881.6. The Commission shall decline to issue an opinion or advice
relating to past conduct.

{3} The Commission shall forward 3 copy of the request tor an
opinion or advice to the Attorney General’'s office and the local
district attorney priocr to procesding with the advice or opinion.

{45 when issuing The advice or opinion, the Commission shall
gither provide to the person who made the ragueslt & copy of any
written communications submitted by the Attorney Seneral or a local
disterict stiorney regarding the opinion or advice, or shall advise
the person that no wriltten communicstions were submitted. The failure
of the Attorney General or a local district attorney to submit a
wreltten communication pursuant to this paragraph shall not give rise
to an inference that the Atterney General or local district attorney
agrees with the opinion or advice.

(5) Tne opinion or advice, when issued, may be offered as evidence
of good faith conduct by the requester in an enforcement proceeding,
if the reguester truthfully disclosed all material facts and
cemmitted the acts complained of In reliznce on the opinion op
advice. Any opinion or advice of the Commission issued pursuant to
this subdivision shall not be admissible by any person other than the
reguester in any proceeding other than a proceeding brought by the
Commission pursuant to this section. The Commission shall dnclude in
any opinion or advice that it issues pursuant to this subdivision a
statement That the opinlon or advice is nob admissible in 2 oriminal
procaad 1ﬁg against eny individusl orther than the reguester.

(¢} & decision issued by the Commlssion pursuant to an
administrs tva action commenced pursuant to the jurisdiction
established dn subdivision (a) shall not be admissible in any
proceeding other than a proceeding brought by the Commission pursuant
to this section. The Commission shall 1@&&&&& in any decision it
issues pursuant to an administrative action commenced pursuant to the
jurisdiction established in subdivision {8} a statement that the
decision applies only to proceedings brought by the Commission.

{e) The Commission way adopi, amend, and rascind regulations to
govern the procedures of the Commission consistent with The
reguirements of this section and Sectionsg 1@87.2, 1887.3, 1887.4, and
1697.5. These regulations shall be adopted in accordance with the
Administrative Procedure Act (Chapter 3.5 {commencing with Section
11346 of Part 1 of Division 3 of Title 2.

() For purposes of this section and Sections 1097.2, 1887.3,
1897.4, and 1097.5, “Commission™ means the Fair Political Practices
Commission.

1897.2. {(a) Upon the sworn complaint of a person or on 1ts own
initiative, the Commission shall investigate possible violations of
Section 1098, as provided in Section 1097.1. After complying with
subdivision {b) of Section 10%7.1, the Commission shall provide a
written notiftiration to the person filing s complaint in the manner
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described in Section 83115,

{(b) The Commission shall not meke & finding of probable cause to
believe Section 1892 has been violated unless the Commission has
notified the person who is alleged to have violated Section 1898 in
the manner described in Section 83115.5.

() If the Compission determines there is probable cause to
believe Sectlon 1890 has been violated, it may hold a hearing to
determine 1T a violation has occurred, subject to the reguiremsnts of
subdivision (b) of Section 10987.1 and in the mannar described in
Section 83116,

{(d} If the Commission re

fonds

acts the decision of an administrative
law Judge made §u¢“}ﬁﬂt to Section 11537, the Commission shall state
the reasons in writing for rejecting the decision, as reguired by
Section 83116.3.

(¢} The Commission shall have all of the subpoena powers provided
in Section 83118 o assist in the performance of the Commizssion's
duties under this section.

{f} The Commission may refuse to excuse any person from
testifying, or from producing books, records, correspondence,
documents, or other evidence In cobedience te the subpoena of the
Commission notwithstanding an objection thet the testimony or
evidence required 0% the person may tend fo incriminate the person. &
parson who is compelled, after having claimed the privilege against
self-incrimination, io testity or produce testimonial evidence, shall
not have that testimony or the testimonial evidence the g@rsaﬁ
produced used agealinst that person In a separate and subseguent
prasecution. However, the individual so testifving shall not be
exempt from prosecution and punishment for perdury committed in so
te ﬁ?i%j%ﬁg The Commission shall not compel any person to testify or

produce testimonial evidence after The persen has claimed the
privilege agalnst zelf-lncrimination unless the Commission has
obtaiﬁea written suthordization from the Attorsey General and the
gdis ct atterney of the county in which the alleged wiolation

{g) The Commission shall not commence an administrative action
pursyant to this section against & person who is subject to Section
19%¢ slleging 8 violation of that section If the Commission has
commenced a civil action pursuant to Section 1897.2 apainst that
person for the same violation. For purposes of this subdlvxs;am, the
<onméﬁ,emenﬁ af the adwinistrative aﬁﬁaaﬁ shall be the date of the

rvice of the probable cause hearing notice, as reguired by
Jubésvxsxam (b}, upon the person alleged to have viclated Section
1696,

{h} An administrative action brought pursuant to this section

shall be subject to the recgulrements of Section 210886.5.

1897.3.  {a) Subject to the requirements of Section 1097.%, the
Cammissinn may €ile a civil action Tor 2n alleged violstion of

Section 1996, 4 person haeld liable for such a violation shall be
cu?; ot to 2 civil Fine pevable to the Commission for da§ssé“ in the
General Fund of the state in an amount not fo excesd the grester of
ten thousand dollars {($18,880) or three times the value c iﬁx
financial henefit received by the defendant for sach viclatic
{b}y The Commission shall not commence 3 c¢ivil action Qﬁ?&ﬁﬁﬂa T
this section alleging & violation of Sectlon 1899 if the Commission
has commenced an administrative action pursuant to Section 1897.1
against the person for the same violation.

{cy A civil action brought by the Commission pursuant to this
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section shall not be filed more than four vears after the date the
violstion occurred.

18%7.4. In addition to any other remedies available, the Commission
may obtain a judgment in superior court for the purpose of
collecting any unpaid monetary penalties, fees, or civil penalties
imposed pursuant to Section 1897.1, 1897.2, or 1897.3. Penalties
shall be collected in accordance with Section 91813.5.

iB87.5.  (a) If the time for judicisl review of a final Commission
order or decision issued pursuant to Section 1897.2 has lapsed, or if
all means of judicial review of the order or égaigiaﬁ have been
exhausted, the Commission ﬁa; aspply to the clerk of the superior
court for a judgment to collect the peﬁaiigm& Lm@oseé by the order or
decision, or the order as ﬁsdz%fef in accordance with & decision on
Judicial review.

(1) The application, which shall include 2 certified copy of the
order or decision, or the order as modified in accordance with a
decizsion on Judicial review, and proof of service of the order or
decision, constitutes a sufficient showing to warrant issuance of the
judgment to collect the penalties. The clerk of the court shall
enter the Judgment immeéiat@}; in conformity with the spplication.

{2} An application made rsuant to this section shall be wmade to
the clerk of the superior cauwr in the county where the monetary
penalties, fees, or civil penalties were imposed by The Commission.

{33y A judgment entered in accordance with this section has the
same Torce and effect as, and is sublect to all the $PQViSLQna of law
relating to, a judgment in a2 civil sction and may be enforced in the
same manner as eny other fudgnent of the court in which it is
entered,

{é} The Commission may bring an applicetion pursuant to this

ti@ﬁ only within four years after the date on which the monstary
g@ nalty, fee, or civil penalty was imposed.

{n} T}@ remedy available under this section 1s in addition to
those available under Section 18%7.4 or any other law.

1998,  {a) Any current public officer or employee who wilifully and
knowingly discloses for pecunilary gain, to any other person,
contidential information acguired by him or her in the course of hisz
or her oFficial duties, or uses any such information for the purpose
of pecuniary gain, is guilty of 3 misdemeanor.

(b)Y a&s used in this section:

{1} "Confidential information” means information to which all of
the following apply:

{AY &t the time of the use or disclosurs of the information, the
information iz not a public record subject To disclosure under the
Public Records Act.

{B) At the time of the use or disclosure of the information, the
dgisclosure is prohibited by (1) a statute, repulatlon, or rule which
appliss to the agency in which the officer or employee serves; {113
the statement of in aompar;m}e activities adopted pursuant to Section
19996 by the agency in which the officer or emplovee serves; or (iii)
a provision in a document similar to a statewent of incompatible
activities it the agency in which the officer or employee serves is a
local agency.

{(C) The use or disclosure of the information will have, or could
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reasonably be expected to have, a material financial effect on any
investment or interest in real property which the oFficer or
employee, or any person who provides pecuniary gain to the officer or
employee in return for the information, has at the time of the use

or disclosure of the information or acquires within 99 days following
the use or disclosure of the information.

(2) For purposes of paragraph (1):

{A} "Interest in real property” has the definition prescribed by
Section 82833.

(B) “"Investment” has the definition prescribed by Section 82034,

(C) "Material financial effect” has the definition prescribed by
Sections 18782 and 18702.2 of Title 2 of the California
Adminlstrative Code, as those sections read on September 1, 1987.

(3} "Pecuniary gain" does not include salary or other similar
compensation from the officer’'s or the employee’s agency.

(¢} This section shall not apply to any disclosure made to any law
enforcement agency, nor to any disclosure made pursuant to Sectionsg
18542 and 16543,

(d} This section is not intended to supersede, amend, or add to
subdivision (b) of Section 83926 regarding prohibited conduct of
Mambers of the Legislature,

1899, (a) A public officer, including, but not limited to, an
appeinted or elected member of & governmental board, commission,
commitiee, or other body, shall not simultanecusly hold two public
offices that are incompatible. Offices are incompatible when any of
the following circumstances are present, unless simultaneous holding
of the particular offices is compelled or expressly authorized by
Taw:

{1} Either of the offices may audit, overrule, remove members of,
dismiss emplovees of, or exercize supervisory powers over the other
office or body.

(2} Based on the powers and jurisdiction of the offices, there is
a possibility of a significant clash of duties or loyelties between
the ofFices.

{3) Public policy considerations make it improper for one DErson
to hold both offices.

(b) when two public offices are incompatible, a public officer
shall be deemed to have forfeited the first office upon acceding to
the second. This provision is enforceable pursvant to Section 203 of
the Code of Civil Procedure.

{c) This section does not apply to 2 position of amploymant,
including a civil service positieon.

(d) This section shall not apply to a governmental body that has
only advisory powsrs,

{e) For purposes of paragraph (1) of subdivision {2}, a member of
a multimember body holds an office that may audit, overrule, remove
members of, dismiss emplovees of, or exerciss supervisory powers over
another office when the body has any of these powsrs over the othep
office or over a multimember body that includes that other office.

{f) This section codifies the common law rule prohibiting an
individual from holding incompatible public offices.
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X1V, CODE OF ETHICS

- - R o 1
Government Code Section 8920 et seq. H
A.  The Basic Prohibitien

Government Code section 8920, the Code of Ethics, applies to state elected and
appointed officers. It does not apply to civil service employees. The Code of Ethics generally
prohibits officers from participating in decisions that will have a divect monetary effect on them,

Specifically, the Code of Ethics prohibits officers from: (1) having any direct or mdirect
financial interest, or (2} engaging m any business transaction or professional activity, or (3)
incurring any financial obligation, which is in substantial conflict with the proper discharge of
the official’s dutics. (§ 8920, subd. {(a}.)

A substantial conflict arises when an official expects to derive a direct monetary gain or
suffer a direct monetary loss by reason of his or her official activity. Where the officer will be so
affected by a decision, the officer should disqualify himself or herself from the decision. A
substantial conflict does not exist ifan of fium accrues no greater benefit or detriment as a
member of 2 business, profession, cccupation or group than any other member. (§ 8921.)

B.  Special Rales for Legislative Officials

Briefly summarized, the Code of Ethics prohibits legislators and legislative employees
from doing the following:

1. Accepting employment that the legislator or legislative employee has reason to
believe would impair his or her independent judgment ag 1o official duties or that would induce
the legislator or legislative m;pﬁw@a i disclose confidential mformation acquired by him or her
in the course of, and by reason of, official duties. (§ 8920, subd. (b)(1}.)

2. Willfully and knowingly disclosing confidential information acquired io the
course of and by reason of his or her official duties or using that information for pecuniary gain.
(§ 8920, subd. (%3}{2}.

3 In general, accepling or agreeing to accept, or being in partnership with any
person who accepls or agrees (o accept, any emplovment, fee, or other thing of monetary value,
in consideration of his or her appearing, agreeing to appear, or taking any action on behalf of
anmhf’f person before any state board or agency. Exceptions to this prohibition include the

ollowing: attorney Yag}fé’sai’i‘i&imﬁ before any court; representation before the Workers
{ ompensation Ag}pwis Board: inquiries on behalf of constituents; advocacy without
compensation; intervention on behalf of others to require a state board or agency to performa

Al further statutory references in this Chapter are 1o the Government Code unless otherwise mndicuted.
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ministerial, non~discretionary act; advocacy on behalf of the legislator or legislative employee
himself or herself, and, receipt of partnership or firm compensation, if the legislator or legislative
employee does not share either directly or indirectly in any foe, less any expenses atiributable to
the fee resulting from the transaction. (§ 8920, subd. (b)(3}.)

4. Receiving or agreeing to receive anything of value for services in connection with
the legislative process. (§ 8920, subd. (b}{4).)

5. Participating, by taking any action, on the floor of either house or n commuttee or
elsewhere, in the passage or defeat of legislation in which a legistator or legislative employee has
a personal interest, except as follows:

Bisclosure

1f the Member files a statement disclosing his or her personal interest to be enteved on the
journal, and states that he or she is able to cast a fair and objective vote, he or she may vote for
the final passage of the legislation.

Nondisclosure

The Member may be excused from disclosing his or her personal interest in legislation and
from voting for the final passage of that legislation, without any entry in the journal he
Member believes that he or she should abstain from voting and he or she informs the presiding

~

officer prior o the commencement of the vote. (§ 8920, subd. (b)5}.)

¢, Penabijes and Enforcement

Knowing and willful violations are punishable as misdemeanors, and any person who
conspires to violate these provisions may be guilty of a felony. (§ 8926.)
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XIV. CODE OF ETHICS

“ e i e R v 2
Government Code Section 8920 et ch.i
A, The Basic Prohibitien

Government Code section 8520, the Code of Ethics, applies to state elected and
appointed officers. 1t does not apply to civil service empiev&eq The Code of Ethics generally
prohibits officers from participating in decisions that will have a direct monetary ci‘if,ci on them.

Specifically, the Code of Ethics prohibits officers from: (1) having any direct or indirect
financial interest, or (2) engaging m any business transaction or professional activity, or (3)
incurring any financial obligation, which is in substantial conflict with the proper discharge of
the official’s duties. {§ 8920, subd. {(a}.)

A substantial conflict arises when an official expects to derive a direct monetary gaim or
suffer a direct monetary loss by reason of his or her official activity. Where the officer will be so
affected by a decision, the officer should disqualify himself or herself from the decision. A
substantial conflict does not exist if an official accrues no greater benefit or detriment as a
member of a business, profession, ocoupation or group than any other member. (§ 89213

B.  Special Rules for Legislative Oflicials

Briefly summarized, the Code of Ethics prohibits legislators and legislative employees
from doing the following:

1. Accepting employment that the legislator or legislative employee has reason to
believe would impair his or her independent judgment as to official duties or that would induce
the legislator or legislative m’x@%m’m to disclose confidential information acquired by him or her
in the course of, and by reason of, official duties. (§ 8920, subd. (b)(1).)

2. Willfully and knowingly disclosing confidential information acquired in the
course of and by reason of his or her official duties or using that information for pecuniary gain.
(§ 8920, subd. (b}(2)))

3. In general, accepting or agreeing to accept, or being in partnership with any
person who aaa@p‘is or agrees (o accept, any employment, fee, or other thing of monetary value,
in consideration of his or her appearing, agreeing to appear, or taking any action on behalf of
another person before any state board or agency. Exceptions {o this prohibition mr*iurge the
following: attorney {Lg}¥£>ﬁmz“£i%10€§ before any court; representation before the Workers
Compensation Appeals Board; inquiries on behalf of constituents; advocacy without
compensation; intervention on behalf of others to require a state board or agency to performa

W All further statutory references in this Chapter are to the Government Code unless otherwise indicated
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ministerial, non~discretionary act; advocacy on behalf of the legislator or legislative employee
himself or herself: and, receipt of partnership or firm compensation, if the legislator or legislative
employee does not share either directly or indirsctly in any fee, less any expenses atiributable to
the fec resulting from the transaction. {§ 8920, subd. (bY(3})

4, Recelving or agreeing to receive anvthing of value for services in connection with
the legislative process. (§ 8920, subd. {b){4).)

s. Participating, by taking any action, on the floor of either house or in commutiee or
elsewhere, in the passage or defeat of legislation in which a legislator or legislative employee has

a personal interest, except as follows:

Disclosure

¥ the Member files a statement disclosing his or her personal interest to be entered on the
journal, and states that he or she is able to cast a fair and objective vote, he or she may vote for
the final passage of the legislation.

Nendivclosure

The Member may be excused from disclosing his or her personal interest in legislation and
from voting for the final passage of that legistation, without any entry in the journal if'the
Member believes that he or she should abstain from voting and he or she informs the presiding
officer prior fo the commencement of the vote. (§ 8920, subd. (b¥5).)

. Penslties and Enforcement

Knowing and willful violations are punishable as misdemeanors, and any person who
conspires to violate these provisions may be guilty of a felony. (§ 8926.)
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